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Upping the Ante:  

Higher Standards for 

Success in EB-5

By Phil Cohen

The EB-5 program continues in its state of flux, much as it has done for the 

past few years. Leaving aside issues that remain unresolved (i.e., legislation), 

the program has already evolved in several important ways, from a planning 

perspective. The changes that have taken place are often unofficial in nature — 

meaning that, while they may not be official rules, they are increasingly evident 

both in RFEs (Requests for Further Evidence) from USCIS and in how investors 

evaluate projects. 
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EB-5 projects would be well advised to consider 

these changes as they move forward, in order to maxi-

mize their chances of success at all levels. 

Want more motivation? On July 14, 2018,  

USCIS issued a policy guidance memorandum stating 

that they will now restore “full discretion to our immigra-

tion officers to deny incomplete and ineligible applica-

tions and petitions submitted for immigration benefits.” 

This means that as of September 11th of 2018, USCIS 

may issue denials without an RFE. Given the incon-

sistencies in how cases are adjudicated, this change 

means that projects should submit the best possible 

case for their petition. In considering the following, it 

appears that USCIS takes some latitude in their adju-

dications by relying on a single word from the Matter of 

Ho precedent decision: credibility.

Construction Timing: Over the Hills and Far 

Away? Google is watching. While images on Google 

Earth are often outdated by a year or two, long ad-

judication periods have made this tool useful for ad-

judicators nonetheless. Adjudicators (in this author’s 

estimation) appear to be using Google Earth or some 

other similar tool to check on construction starts that 

should have already happened. Within the limits of pro-

gram requirements, project owners should aim to be as 

conservative as possible in their construction timelines.

Are You Experienced? The days are long gone 

when people inexperienced in a given field can hope to 

get a project approved under their leadership without a 

challenge from USCIS. If one is inexperienced in man-

aging a given business, it would be advisable to have 

an operating agreement with an experienced operator 

— or, at the very least, to have a highly experienced 

management team on board.

Return to Sender: The Check Is in the Mail.  

Another trend that has become more common is prov-

ing that investment funds from sources other than EB-5 

investors are in fact available to the project. If a project 

is counting on third-party lenders or other sources to 

fund part of the capital stack, include proof of this com-

mitment with your business plan.

You Can’t Do That: Permits and Licenses.  
Matter of Ho is clear that a given project need only state 

what permits and licenses are required. Recently, how-

ever, USCIS has been more frequently issuing RFEs 

asking for proof that permits and licenses have been 

secured. While some permits and licenses cannot be 

obtained until later in a project’s timeline (think occu-

pancy permit), the more evidence a business plan can 

include that permits and licenses have been obtained 

or are in progress, the less likely one is to get an RFE 

on the issue. If it’s not possible up front, one should be 

prepared to present this evidence at the RFE stage, in 

accordance with the project’s timeline.

The Impossible Dream: Demonstrating  
Feasibility. Feasibility studies are still not a require-

ment under the program; however, many would argue 

that they have become a de facto requirement for hos-

pitality businesses. Over the past year, feasibility stud-

ies for many different kinds of businesses have also 

become more commonly requested in RFEs. For some 

businesses (e.g., a new product), it may be an impos-

sibility, but in other businesses (e.g., retail), a feasibility 

study can provide third-party validation of a business 

concept and projections. Importantly, commissioning 

a study proactively can help to avoid retroactive busi-

ness plan adjustments to address deficiencies that a 

study may point out, if a study is undertaken at the 

RFE stage. Other ways to demonstrate feasibility, such 

as letters of intent or advance orders, can also do the 

trick, depending on the circumstance.

*  *  *

The issues outlined in this article are but a few of  

the more important matters that have come up in EB-5 

from a planning perspective. However, if they are con-

sidered proactively, they can go a long way toward 

easing the adjudication process. Within today’s very 

competitive market, putting a focus on credibility has 

the effect of helping a project to stand out from its com-

petitors, in the eyes of investors.
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