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For some time now, the vast majority of EB-5 petitions have been related 

to real estate projects of various types: from hotels to condominiums to large 

mixed-use developments, EB-5 real estate projects can be found all over the 

United States. However, as EB-5 is a job creating program, the original intent of 

Congress was for EB-5 funding to promote industries such as manufacturing — 

not real estate.

So why does real estate dominate the EB-5 space? To answer this ques-

tion, we have to look back at the evolution of the EB-5 program. In 2003, the 9th 

Circuit decision of Spencer Enterprises, Inc. v. United States1 made it extremely 

difficult to argue that construction jobs should qualify as full-time employment. 

There, the court held that full-time employment means continuous, permanent 

employment. As a result, during the period following, EB-5 construction jobs (di-

rect and indirect) could not be included in final job creation numbers. However, by 

2008, the financial crisis, ignited by the U.S. subprime housing market, plunged 

the world into recession. Banks were unwilling to lend and many construction 

projects were halted mid-way. Since the EB-5 program was established to create 

jobs though alternative sources of investment capital, as a practical matter, it 

made very little sense to stifle the growth of the construction industry, which is a 

large creator of jobs and provider of much-needed tax revenues. Senator John 

Cornyn (R-TX) voiced this reasonable concern in his December 10, 2008, letter to 

USCIS. In his letter, the senator requested that USCIS publish its “views on the job 

creation requirement as it applies to Regional Centers generally and the construc-

tion industry specifically.”2 It is widely believed that this letter facilitated a posi-

tive and favorable change in the Service’s views, resulting in the June 17, 2009, 

“Neufeld Memo,” which further addressed the issue of construction jobs.3 The 

interpretation of EB-5 job creation rules, as they pertain to real estate construction 
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jobs, changed to facilitate the infusion of EB-5 funding 

into the real estate industry, leaving EB-5 investors well 

poised to fill the financing void.4 Prior to the recovery of 

the American real estate market in 2012, EB-5 capital 

was typically deployed for projects that had stalled and 

were having difficulty obtaining conventional financing. 

Today, however, EB-5 capital is no longer viewed 

as simply an alternative source of financing. This is  

evidenced by the dominance of major real estate  

developers and megaprojects in the EB-5 market. 

Leading “brand-name” developers like Extell, Kushner, 

Related and Durst have deployed EB-5 capital in large, 

multi-phase projects. For their marquee New York 

City Hudson Yards Mixed-Use Project, Related have  

already raised over $1.2 billion in EB-5 funds. Real estate  

investment company Lightstone Group is currently 

looking to raise $100 million for a new 228-unit condo-

minium tower in New York City’s Financial District. 

While the real estate projects using EB-5 cap-

ital vary greatly by type and location, most EB-5 real 

estate projects are structured in much the same way. 

EB-5 financing is typically utilized as a mezzanine loan 

structure — a loan that is subordinate to conventional  

“senior” financing. This trend is due to a variety of  

factors. First, in today’s active real estate market, 

mortgage loans are more readily available to develop-

ers than they were in the years following the financial  

crisis. Traditional mortgage loans are often obtained for a  

lower interest rate than that offered by an EB-5 lending 

vehicle. When compared with mezzanine debt, howev-

er, EB-5 capital is much cheaper. In addition, mortgage 

lenders are often willing to lend at least 50% of a total 

project’s development costs. EB-5 capital typically can-

not be raised for such a large amount, as it is limited by 

the requisite number of jobs created.

For real estate projects, EB-5 capital is also  

usually used for new greenfield construction, though 

there have been projects in which existing structures 

were converted or renovated.5

However, while EB-5 has been a popular source 

of financing amongst real estate developers, it is by no 

means limited to use in real estate projects. As EB-5 in-

vestors grow in sophistication, EB-5 funding is increas-

ingly deployed in a variety of unique and viable projects 

— underscoring its versatility as a source of capital. 

For example, $10 million in EB-5 funding was raised for 

an advanced PET radio-pharmaceutical manufacturing 

and distribution facility, and the New York City subway 

system received an EB-5 boost when vendor Transit 

Wireless raised $75 million to bring Wi-Fi underground. 

Another successful deployment of EB-5 capi-

tal has been in the transportation industry. Unlike real 

estate projects, where there are collateralizable assets 

— such as land available prior to commencement of 

construction — transportation companies could not 

collateralize their tangible assets, making the acquisi-

tion of sizable conventional bank loans virtually impos-

sible. The input of EB-5 funds has thus been an import-

ant growth factor in this industry. In terms of viability, 

these transportation projects speak for themselves: 

Transportation around New York City alone is a $40 

billion industry, while the trucking industry in the entire 

United States is a $650 billion industry, with roughly 97 

percent of all trucking companies owning fewer than 20 

trucks apiece.6 New York City-based NuRide Transpor-

tation Group has used EB-5 financing to build an as-

set-based, multi-faceted transportation services com-

pany covering all aspects of transportation, including 

non-emergency medical transportation and proprietary 

dispatch software. For NuRide (a preferred partner with 

Uber), access to EB-5 capital was vital for the compa-

ny’s success. Other non–real estate projects utilizing 

EB-5 have included the pharmaceutical industry and, 

of course, the food franchising industry. 

The last year has not been an easy one for the 

EB-5 industry. Undoubtedly, the crisis of long visa back-

logs for applicants from certain countries has created 

a stagnation in the market. Coupled with slow USCIS 

adjudications, a substantial reduction in the number 

of new transactions and increased scrutiny, it takes a 

brave developer to opt for EB-5 funding these days. 

And yet new projects in alternative industries, though 

typically smaller in size, are attracting investment. Over-

all, EB-5 capital continues to play an important role,  

because the program continues to attract foreign cap-

ital to local economies, create jobs and give foreign 

investors a path to citizenship — exactly as intended.
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