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Reflections on the  

Ongoing Odyssey of EB-5 

Reauthorization/Reform: 

Failure Is Not an Option! 

By Jeff Carr

The EB-5 industry is currently more than three years into a desta-

bilizing period of recurring short-term program reauthorizations. This 

stands in stark contrast to the EB-5 program’s history of longer-term, typically 

three-year, reauthorizations dating back to the very beginning of the regional 

center program in 1992. During the most recent period of attempts to attain 

a long-term EB-5 program reauthorization, there have been roughly a dozen 

serious proposals to reform the program through legislation. There was also an 

eleventh-hour attempt at the end of the previous presidential administration to 

update the program’s regulations.

To date, none of these efforts have reached the finish line. Legisla-

tive attempts have not been able to achieve the degree of consensus needed 

among the diverse group of EB-5 stakeholders to pass and implement program 

reforms. Now, with “higher-priority” immigration policy concerns taking center 

stage in Washington (particularly issues surrounding DACA1 and asylum seek-

ers), there does not appear to be enough Congressional oxygen in the room to 

tackle yet another full-blown round of comprehensive EB-5 legislative reforms.

While the regulatory effort still appears to be ongoing (including a num-

ber of provisions that would be difficult for the industry2), the only viable path 

forward now seems to be, possibly, to reach an agreement on a narrower list of 

reforms. If a consensus can be reached, those less contentious (but still signif-

icant) reforms could be assembled into a less controversial piece of legislation 

for action before the regulation update process would be completed. However, 

even that scaled-back effort seems like a steep climb these days, given the  

current tenor of the immigration policy debate in Washington.

Nevertheless, finding some traction on even a more modest reform 

effort could still be important. There are few viable paths to an adequate 

supply of visas for the program unless the industry can reach a consensus on 

a coherent and sufficient number of reforms. It has become painfully evident to 

program participants that the increasing shortfall in visa availability has become 

significant enough to adversely impact investor interest in the EB-5 program. 

For example, the reality that a potential mainland Chinese investor would have 
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to wait more than 10 years to obtain their legal entry into 

the U.S. through the program has meaningfully curtailed 

investor interest from that country. The industry is also 

rightfully concerned that it is only a matter of time be-

fore visa wait times significantly expand for additional, 

critical EB-5 investor source countries such as Vietnam, 

India, Brazil, and South Korea.

As the U.S. economy seeks to continue its for-

ward growth momentum beyond the near-term 

stimulus of federal tax reform legislation, it seems 

ill-timed to deny the economy the benefit of increased 

foreign investment dollars through EB-5 simply because 

of inadequate visa numbers. As we quite literally watch 

the EB-5 program become a victim of its own recent 

success, the U.S. economy is being set up to lose tens 

of millions (perhaps hundreds of millions) of dollars of 

potential foreign investment and the thousands, if not 

tens of thousands, of new jobs that investment would 

create — simply because the annual visa quota has 

been determined by the U.S. State Department to have 

been exhausted (through their historically restrictive in-

terpretation of annual visa availability).

In late July, this concern even led to a widely 

publicized lawsuit, filed by 450 Chinese investors and 

joined by at least one very active EB-5 regional center, 

challenging the way the U.S. State Department counts 

the spouses and children of investors (called “deriva-

tives”) against the annual 10,000-visa quota. The law-

suit explains that because the U.S. State Department 

counts each immediate family member of an investor 

against the annual quota, only about a third of the visa 

allotment each year actually goes to investors. This in-

terpretation significantly increases visa wait times, there-

by reducing the potential additional positive economic 

impact of the program, which could be realized by only 

counting investor visas against the annual quota. If the 

lawsuit prevails, instead of discouraging foreign invest-

ment (by limiting the number of investors to only about 

a third of the annual quota), a greater number of visas 

would be available to the investors themselves, and the 

current backlog — which is extending wait times and 

discouraging new foreign investment — would be sub-

stantially reduced.

To understand the economic significance of an 

unconstrained EB-5 program (or, in other words, a 

program free of the current visa constraint), the indus-

try group Invest in the USA (“IIUSA”) commissioned a 

peer-reviewed study of the program’s previous impact 

on the U.S. economy over the 2014–15 period, before 

visa numbers became limited. The study, which was 

conducted by the Center of Economic and Business 

Research at Western Washington University, estimates 

that the EB-5 program resulted in more than $11.23 

billion in new investment and the creation of nearly 

185,000 U.S. jobs during this period. The study points 

out that the EB-5 program’s new job creation alone 

corresponded to roughly four percent of all private sec-

tor job growth for the U.S. economy, as a whole, that  

occurred over the period.3

These numbers are on a scale that must not be 

taken lightly — either inside or outside the industry 

— and represent potential lost opportunity to the U.S. 

economy now that EB-5 visas are being limited. Inside 

the industry, that potential lost opportunity should be 

a message to all stakeholders to try to reach beyond 

their own individual self-interests to find ways to achieve 

an industry-wide consensus on program reforms. This 

will likely require all stakeholders to compromise, to find 

enough common ground to give it yet another try. To 

accomplish that, we as an industry will need to move 

beyond, and encourage others to move beyond, the 

current zero-sum policy mindset in Washington — that 

some have to lose in order for others to win.

To those outside the industry, we need to 

demonstrate that we are united, and resist focusing 

on small quibbles or policy arguments that may divide 

us. In addition, the industry needs to make a compelling 

case to those that remain skeptical that EB-5 is just the 

type of merit-based immigration that the current admin-

istration has recently been talking about.

The health of our industry, as well as signifi-

cant positive contributions to the U.S. economy — on 

the scale of billions of foreign investment dollars and  

hundreds of thousands of new U.S. jobs — appears to 

hang in the balance. Within that context, failure is not 

an option!

1 Deferred Action for Childhood Arrivals.
2 For example, it is well known that the draft of proposed regulations included 
an increase in the minimum investment to $1.35 million for projects in TEA areas 
and $1.8 million for all other projects. Since the proposed regulations included 
reforms designed to restrict the number of projects that would qualify for the lower 
TEA investment minimum to less than 1 of every 5 (versus more than 98 percent 
currently), four of five EB-5 projects going forward would see the minimum invest-
ment amount more than triple. No one — including those who drafted and are 
sponsoring those increases — knows how that kind of increase would impact the 
potential number of investors that would be able to qualify. Proposing to increase 
the minimum investment amounts to those levels without considering their impact 
on the competitiveness of the U.S. program versus others is an example of the 
less-than-fully considered nature of the originally proposed DHS regulations.
3 See “Quantitative Assessment of the EB-5 Program: Economic Impacts and 
Contribution to the U.S. Economy;” Invest in the USA (“IIUSA”); 2016.
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