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The purpose of making an EB-5 investment is to 

earn a US visa for the petitioner and his or her family 

members. The priority of every investor is 1) to get their 

permanent Green Card and 2) preservation and a timely 

return of their investment. Evaluation of an investment 

to assess that both of the investor’s priorities will be 

met requires a thorough due diligence.

So, what is EB-5 due diligence? 

Due diligence is an investigation of an investment 

prior to signing a contract. It contributes significantly 

to informed decision-making. Due diligence enables in-

vestors to better understand the terms of the deal and 

the risks involved.

What is included in an EB-5 due diligence 

review? 

I suggest your due diligence review begin with a 

thorough analysis of the Private Placement Memo-

randum (PPM). This is the document that defines the 

deal; it tells you what you are getting and what you are 

giving. It outlines your rights as an investor and lays 

out the terms of the deal, which include the financial 

projections, the capital structure (who else is investing 

in this project), the exit strategy (when and how the 

developer plans to repay your investment), the job cre-

ation potential as it relates to the EB-5 program, and 

the risks involved.

I typically estimate that the review of the offering 

documents consumes 20% of my time in an EB-5 due 

diligence review. So, what takes so much time? The 

majority of a due diligence review is the tedious job of 

verifying the claims made in the offering documents. 

Review the Economic Impact  

Analysis.

Regional center investments rely on an 

economic model that predicts the jobs 

that will be created, based on either the capital invest-

ment or revenue. A shortfall in the projections may af-

fect an investor’s ability to get a Green Card. 

Reviewing the economic study is technical work, 

and you may want to outsource this to a professional 

EB-5 economist. (I do.) In order to avoid having your 

application postponed or denied, I suggest confirming 

that the NAICS codes are identified correctly and cor-

respond to the appropriate industry code for the impact 

model being used. 

An economist will also review the project description 

and budgets in the economic analysis, the business 

plan and the PPM for reasonableness and consistency. 

The review should also confirm construction inputs are 

modeled correctly, are reasonable, and align with the 

investor’s timeline. Operations inputs should also be 

reasonable and appropriately deflated before applying 

multipliers. Review operations and construction calcu-

lations to ensure they were performed properly and in a 

manner consistent with economic theory. Also confirm 

that the analysis includes impacts by industry and es-

timates the impact on earnings and output in addition 

to jobs. 

Reduce Risks Associated with  

Construction Completion.

Evaluate risks from construction start  

until completion. Confirm site control and 

property entitlements. Find out whether the develop-

er has negotiated a maximum-price contract with the 

contractor and whether there is a completion guarantee 

— if for any reason construction cannot be completed, 

you could lose your money and your visa. Confirm the 

capital stack commitments are in place from the senior 

lender and other contributors to ensure that the project 

has the money it needs to be completed.

Protection of Investor Funds.

At this stage, we’re attempting to identify 

risk-mitigation strategies that have been 

implemented by the manager or general 

partner to protect investors’ funds. These include use 

of a fund administrator to oversee all transfers of inves-

tor funds, and construction monitoring to ensure that 

transfers to the developer are in line with construction 

progress. Most of the fraud in EB-5 has been perpe-

trated due to lack of third-party oversight. Look for in-

vestments that use escrow accounts, third-party fund 

administration and construction monitors. Assess the 

risk of your capital not being deployed due to large 

minimum raise requirements. Identify the conditions to 
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EB-5 capital deployment — such as entitlements, se-

nior loan agreements and the use of sinking funds.

Some issuers provide access to an online portal 

which allows investors to see exactly which account 

their invested funds are in at any point in time. This 

real-time transparency is a comfort to investors and a 

protection against fraudulent activities going unnoticed. 

Ensure that loan administration procedures are sim-

ilar to those of a bank. Does the manager release in-

vestor funds based upon project completion criteria, or 

does the manager simply release funds upon the devel-

oper’s request? You want protections similar to those 

a bank offers.

Insurance on the General Partner  

or Manager.

The GP or manager of your investment 

fund can further mitigate your risk with Di-

rectors & Officers (D&O) insurance, asset-related insur-

ance or a fidelity bond. Make sure there is a succession 

plan in case something happens to the GP or manager. 

Corporate Governance.

Investor rights are critical, and these are 

outlined in the NCE’s operating agree-

ment or the limited partnership agree-

ment. Determine what is necessary to replace the GP 

or manager. What is the form and frequency of report-

ing to investors? Is the NCE required to have an annual 

audit? What triggers liquidation of the NCE? How well 

is reinvestment defined, and is a Registered Investment 

Advisor identified? 

I also suggest reviewing the management fees and 

expenses, as well as the priority of payment of those 

management fees. The due diligence review should 

point out any conflicts of interest, especially between 

the manager (lender) and the developer (borrower).

Regional Center Review.

Regional centers are responsible for over-

seeing the EB-5 investments they spon-

sor. We suggest asking regional center 

management for their written policies and procedures in 

monitoring their projects. Review the regional center’s 

designation letter to confirm that it is in good standing 

with USCIS, and also review their current I-924A form, 

which is filed each year with USCIS. 

In our reviews, we also confirm the regional center 

designation and review the geographic area for consis-

tency between impact areas and the regional center’s 

designated geography. I also confirm that the impact 

area is reasonable and not overly large and is support-

ed by commuting patterns, an MSA or supplier loca-

tions. 

I also suggest reviewing the history of I-526 and 

I-829 approvals and denials — but be aware that a re-

gional center’s history is often overstated in its impor-

tance.

Financial Conditions of the NCE.

One of the most overlooked aspects of 

EB-5 offerings is the financial condition of 

the entity that you will be investing into. It 

is common not to see a budget or financial projections 

for the NCE. However, while it is a ‘new’ commercial 

enterprise and only managing one asset, it is still im-

portant to establish the expenses and net operating 

income so you can assess the viability of the NCE and 

the chance for preservation of your investment.

Security Interest and Default  

Conditions.

When deals don’t go according to plan, 

it’s good to know that you have some-

thing to fall back on. All EB-5 investments must be “at 

risk” by USCIS requirement, but there is no reason to 

take any more risk than is necessary — and remember, 

a strong security interest does not affect your ‘at-risk’ 

requirement. 

You also want to know who will enforce a default if 

the NCE and JCE are related. Determine whether the 

NCE gets notice and an opportunity to cure a default 

to the senior lender in order to continue creating jobs. 

Project Feasibility.

An explanation of the demand for a busi-

ness’s products or services will be de-

tailed in the market feasibility study. This 
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report should be developed by an experienced firm that 

understands the industry. Be sure to review the inputs 

that make up the projections, because if these projec-

tions come up short, the job creation estimates could 

be overstated.

Also review the business’s financial projections and 

create a sensitivity analysis, whereby you judge by how 

much the plan needs to go astray before the EB-5 in-

vestors are impacted.

Investor Refund Policy. 

What are the refund conditions in case of 

I-526 denial? Assess whether cash will be 

available to fulfill the commitments made 

to investors. Also determine whether a denial will result 

in a refund of your administrative fees. 

Visit the Site.

Don’t just tour the project; arrange to 

meet with management of both the de-

veloper and the new commercial enter-

prise. This is the opportunity to ask questions that arise 

during your review of the aforementioned documents. 

A visit to the office of the developer and NCE manag-

er allows for the opportunity to learn about the exper-

tise, operations, and staffing of these entities. A tour of 

the site allows you to view the current condition of the 

property and other developments in the area. The site 

visit also allows for a better evaluation of the market 

feasibility, demand generators, financial projections and 

appraisal reports.

Background Checks on the  

Control People.

For each of the people that have access 

to your funds, be sure to look at their em-

ployment history, past litigations, bankruptcies, regu-

latory violations, sanctions or criminal proceedings. 

The background check is a private investigation into 

someone’s life, and it should be performed by a repu-

table firm. Be sure to investigate every person that has 

access to your money. The backgrounds of the people 

you are entrusting should not surprise you.

Conclusion

Other than selecting an immigration attorney, se-

lecting the right EB-5 investment is the most important 

decision an investor will make. A well-run EB-5 invest-

ment fund will have better policies and procedures, 

better investor protections, more justifiable projections 

and more experienced management, and will offer in-

vestors more transparency throughout the life of the 

investment. 

All of this will improve the chances that you will get 

what you expect: your permanent Green Card and your 

invested funds returned in a timely manner. 

Rupy Cheema is a co-founder and Senior EB-5 Business 

Analyst at NES Financial Medallion Partner EB5 Diligence, 

which helps immigrant investors make informed decisions and 

helps regional centers monitor and certify that their projects 

are compliant with all USCIS rules.
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