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The Simplest and Most  

Straightforward Solution to the 

Current Chinese EB-5 Backlog: 

Do Not Count Derivative  

Beneficiaries Toward the  

Annual EB-5 Visa Limit
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Introduction

This article summarizes the key finding of the AILA 

White Paper, which researched the crisis currently  

arising from the issue of visa shortages for mainland 

Chinese EB-5 appli-

cants. The EB-5 com-

munity has contend-

ed with the Chinese 

EB-5 visa backlog 

ever since the U.S. 

Department of State 

(“DOS”) implemented 

a cut-off date in May 

2015. Today, the back-

log stands at over three years,1 and it’s been es-

timated that the wait time for conditional residen-

cy for Chinese EB-5 investors filing today could be  

almost 10 years. Since mainland Chinese nationals 

make up over 80% of all EB-5 investors, and as a  

result of the EB-5 Immigrant Investor Program’s recent 

success, a crisis is looming which threatens the very  

viability of the visa program as a whole. The back-

log not only affects EB-5 investors, but also regional  

centers, project developers, and the rest of the EB-5 

industry, who need to reconcile EB-5 requirements with 

this new reality.  

The EB-5 visa quota was first imposed in 1990 and 

has never been changed, despite its benefit to the U.S. 

economy and U.S. workers. It is time to bring the EB-5 

Immigrant Investor Program into the 21st century and 

create reasonable immigration levels for EB-5 inves-

tors in a consistent, predictable manner that match our 

country’s immigration and economic priorities. Most 

importantly, it is time to ensure that Congress’s 

initial intent is followed, and only count principal 

EB-5 investors towards the EB-5 visa quota. This 

important reform has already been considered in the 

draft “EB-5 Immigrant Investor Visa and Regional Center  

Program Comprehensive Reform Act of 2017,” by 

Senator Cornyn (R-TX), as well as in the “Invest in Our 

Communities Act” introduced by Senator Rand Paul 

(R-KY).    

Legislative Framework

The Immigration and Nationality Act of 1990 (the 

“INA”), as amended, limits the number of employ-

ment-based immigrants to 140,000 annually.2 Of that 

number, 7.1 percent, or 9,940 visas, are allocated to 

the EB-5 program.3 The annual limits on the number 

of visas that may be issued were established in 1990, 

and today, almost 27 years later, they have never been 

changed. In addition to 

the worldwide 7.1 per-

cent ceiling, the number 

of immigrant visas made 

available to natives of 

any single foreign state 

may not exceed 7 per-

cent of the total number 

of visas that are avail-

able in a given fiscal 

year.4 This amounts to approximately 696 EB-5 visas 

per country per year. The “per country limitation” only 

applies if demand for EB-5 visas exceeds the 9,940 

ceiling.5

Because each I-526 petition results in an av-

erage of three visas, counting only the principal 

investor against the annual limit on visas would 

shorten the backlog by approximately two-thirds. 

Further, not counting derivative beneficiaries against 

the annual EB-5 visa limit would conform to Congress’s 

original intent to admit 10,000 investor families —  

not ~3,000 investors and their families, as is currently 

the case.  

For example, the Congressional record regarding 

the passage of the Immigration Act of 1990 confirms 

this point. Representative Smith (R-TX) stated: 

   I would like for my colleagues to know that this 

particular provision of the immigration bill is actu-

ally the only provision of the immigration bill that is 

absolutely guaranteed to create jobs and produce 

revenue for the U.S. Government. In fact, if these 

10,000 investor visas are taken advantage of, it will 

create a mini-

mum of 100,000 

jobs in the United 

States, and it will 

generate reve-

nue of up to $10  

billion for the 

Government…. 

It is time to bring the EB-5  

Immigrant Investor Program  

into the 21st century...
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   This provision, of course, says that 10,000 inves-

tors may come into the country if they are going  

to start a business that will employ at least a min-

imum of 10 employees. 

That is where the figure 

comes from of 100,000 

guaranteed jobs.6 

Even legislators who 

did not initially support the 

EB-5 program agreed at 

the time that this was Con-

gress’s intention — that 

the 10,000-visa limit would 

only count principal EB-5 

investors, not their spouses or unmarried children un-

der the age of 21. Representative John Bryant (D-TX) is 

on record stating:

   We are now going to say that we will set aside 

10,000 visas for people who come into this coun-

try who qualify for those visas on the sole basis 

that they are millionaires. 

   Never before have we set aside 10,000 visas spe-

cifically for those who have money in their pocket 

so that they can come into the country ahead of 

those who do not.7 

Additionally, when Congress amended the INA 

to create the EB-5 Regional Center Program, it un-

equivocally intended to add 3,000 investors (not 1,000) 

in certain Targeted Employment Areas (TEA). The plain 

language of INA §203(b)(5) supports the position that 

derivatives were not intended to be counted towards 

the 3,000:

(A) In general---Visas shall be made available, in a num-

ber not to exceed 7.1 percent of such worldwide level,  

to qualified immigrants seeking to enter the United  

States for the purpose of engaging in a new commer-

cial enterprise…. 

(B)(i) In general--- 

Not less than 3,000 

of the visas made 

available under this 

paragraph shall be  

reserved for quali-

fied immigrants who  

invest in a new commercial enterprise described in 

subparagraph (A) which will create employment in a 

targeted employment area.” (emphasis added) 

The plain language  

of subparagraph (B) indi-

cates that the recipients 

of the 3,000 visas are to 

“be reserved for qualified 

immigrants who invest.” 

There is no indication 

from the language of the 

statute that Congress in-

tended this number to be  

diluted by non-inves-

tor family members who would otherwise qualify for  

derivative visas.

Current Legislative Proposals

Senator Cornyn (R-TX) authored the EB-5 Immigrant 

Investor Visa and Regional Center Program Compre-

hensive Reform Act of 2017, which is in Congress right 

now. As it currently stands, Section 101(E) of the bill 

states that the numerical limitations listed at 8 U.S.C. § 

1153(b)(5) “shall only apply to principal aliens and not 

to the spouses or children of such aliens.”  

Additionally, Senator Rand Paul (R-KY) has already 

introduced a bill which would exempt derivative spous-

es and children of EB-5 immigrant investors from count-

ing against the annual EB-5 visa quota. His bill would 

amend 8 U.S.C. § 1151(b)(1) by adding the following 

at the end: “(F) Aliens who are spouses or children of 

an alien admitted as an employment-based immigrant 

under section 203(b)(5).”

Similar Enactments by Congress

Congress has previously enacted similar policies for 

other important visa categories. In 2005, INA §204(b)(4) 

was amended to allow the admission of certain special 

immigrants who qualify as international broadcasters 

under the EB-4 preference category. Under this provi-

sion, the International Broadcasting Bureau of the Unit-

ed States Broadcasting Board of Governors (“BBG”), 

or a grantee of the BBG, may petition for an alien (and 

the alien’s accompanying spouse and children) to work 

as a broadcaster for the BBG or a grantee of the BBG 

in the United States. Notably, this provision specifically 

Congress has previously  

enacted similar policies for 

other important visa  

categories.
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excluded spouses and children from the numerical limit 

in this category: 

 (4) Certain special immigrants. - Visas shall 

be made available, in a number not to ex-

ceed 7.1 percent of such worldwide level, to 

qualified special immigrants described in sec-

tion 101(a)(27) (other than those described in 

subparagraph (A) or (B) thereof), of which not 

more than 5,000 may be made available in any 

fiscal year to special immigrants described  

in subclause (II) or (III) of section 101(a)(27)(C)(ii), 

and not more than 100 may be made available 

in any fiscal year to special immigrants, exclud-

ing spouses and children, who are described in  

section 101(a)(27)(M) [international broadcasters]. 

(emphasis added) 

Moreover, under INA §101(a)(27), Congress autho-

rized the admission of Special Immigrant Translators or 

Interpreters from Iraq and Afghanistan. This category 

also excludes spouses and children from the numerical 

limit. As noted in the DOS Foreign Affairs Manual (FAM) 

at 502.5-11(B)(2)(a): 

 The derivative spouse and minor, unmarried  

children of the principal applicant may be included 

in the case and do not count against the fiscal  

year cap for interpreters and translators. 

They may accompany the principal applicant or 

follow-to-join the principal. (emphasis added)

Conclusion

Since the current EB-5 immigration reform focus is 

to bring the program back to its original intent, new leg-

islation can and should make clear that Congress origi-

nally intended and still intends to allow 10,000 “investor 

families” — not ~3,000 “investor families.” This is the 

simplest and most effective solution to the current EB-5 

visa backlog problem.
1  U.S. Department of State, Visa Bulletin for August 2017, available 
at https://travel.state.gov/content/visas/en/law-and-policy/bulle-
tin/2017/visa-bulletin-for-august-2017.html (last accessed  
July 31, 2017).  

2 INA § 201(d)(1)(A).  
3 INA § 203(b)(5).
4 INA § 202(a)(2).
5 INA § 202(a)(5).  
6 136 Cong. Rec. H12358 (daily ed. Oct. 27, 1990) (emphasis added).  
7 Id.
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