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Redeployment in the 
Wake of the June 2017 
Update to the USCIS 
Policy Manual

By Osvaldo Torres

As demand for EB-5 visas has exceeded the visa availability for mainland 
China, mainland Chinese-born investors are facing a growing visa backlog that 
entails a wait of up to eight years before a visa number is made available for 
immigration into the United States. “Redeployment” has therefore emerged as 
an important consideration in EB-5 offerings in response to this visa backlog. 
“Redeployment” refers to the reinvestment of EB-5 investor funds from the proj-
ect described in the business plan to another activity to allow for a developer’s 
exit and to maintain investor funds “at risk” during the longer waiting period that 
certain investors may endure. 

Despite its growing popularity, the United States Citizenship and Immigration 
Service (“USCIS”) has previously not provided definitive guidance on redeploy-
ment, subjecting EB-5 investors whose funds are or will be redeployed to the 
risk of visa denial. USCIS’s long-awaited guidance arrived on June 14, 2017, 
via its updated policy manual. Although USCIS finally confirmed that redeploy-
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ment is permissible (subject to certain parameters) and 
provided a definition for the sustainment period during 
which investor funds must be maintained “at risk,” the 
policy manual has perhaps raised more questions than 
it has given answers.

Redeployment After the Job Creation  
Requirement Is Satisfied

The updated policy manual confirms that redeploy-
ment is permissible once the new commercial enter-
prise (“NCE”) undertakes the project presented in the 
business plan, once the job creation requirement is 
met, and as long as the following requirements are sat-
isfied: 

1.  funds are “used in a manner related to engage-
ment in commerce,” which is defined as “the ex-
change of goods or services”; 

2.  redeployment is “consistent with the scope of the 
[NCE’s] ongoing business”; 

3.  funds are maintained “at risk” for the purpose of 
generating a return;

4. there is a risk of loss and a chance for gain; 

5. business activity is actually undertaken; 

6. r edeployment takes place within a “commercially 
reasonable period of time”; and

7.  if redeployment occurs before an investor be-
comes a conditional permanent resident, such 
redeployment must be adequately described in 
the Form I-526 record.

Despite providing that redeployment will not consti-
tute a material change if these requirements are met, 
how to comply with these new requirements is not clear.

For one, although the policy manual provides exam-
ples of permissible investments that are consistent with 
the scope of the NCE’s business, it does not describe 
the requisite level of consistency. What constitutes sat-
isfaction of the job creation requirements is similarly un-
clear: Are job creation requirements satisfied once ten 
jobs are created, or after ten jobs are created and sus-
tained for two years? Other questions still unanswered 
by USCIS include: What is a commercially reasonable 
period of time within which to enact a redeployment? 
And how should redeployment be described in the 
Form I-526 record?

Redeployment During the  
Sustainment Period

The updated policy manual also defined the so-
called sustainment period, or the period of conditional 
permanent residency during which EB-5 investor funds 
must be maintained “at risk.” The sustainment period 
begins on the date an investor obtains conditional per-
manent residency and continues for two years thereaf-
ter. However, upon expiration of this period, investors’ 
I-829 petitions may still be pending, thereby raising the 
question of whether the NCE may return to investors 
the fair market value of their respective capital contri-
butions, despite the fact that they are still awaiting ad-
judication of their I-829 petitions.

During this sustainment period, the policy manu-
al expressly provides that a redeployment may occur 
even if it is not in a manner contemplated in the initial 
Form I-526, as long as it otherwise satisfies the require-
ments to maintain investor funds “at risk.” The policy 
manual even provides that a redeployment may be pos-
sible during the sustainment period, even if job creation 
requirements have not been met.  

New Questions Raised by the Update

Although the updated policy manual clarified that 
redeployment does not constitute a material change 
(as long as certain requirements are met), it has nev-
ertheless raised new questions and brought new un-
certainties into the mix. Ultimately, redeployment may 
be a viable way to maintain investor funds “at risk” in 
light of the ever-increasing visa backlog. But it is a risky  
solution. Failure to properly address redeployment in 
the offering documents, or to otherwise comply with 
USCIS requirements regarding redeployment, places 
investors at risk of visa denial. Thus, USCIS must pro-
vide further guidance on the questions it has raised to 
ensure that investors affected by the visa backlog are 
better able to avoid the consequences of a noncompli-
ant redeployment.

Ozzie Torres is an EB-5 securities attorney and heads his 
own boutique law firm, Torres Law, P.A., an NES Financial  
Medallion Partner. He primarily represents regional centers 
and projects in matters related to securities offerings and  
corporate structuring.


