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Preparing for Potential 
Changes to the EB-5 
Program in Late 2017
By David Hirson, Emily Singer Hurvitz and Warren Oakes

As we move through the summer Congressional season, we cannot be certain  
of what changes, if any, will be made to the EB-5 program. Lawmakers may 
very well choose not to take action, which could lead to the EB-5 program being 
added to a Continuing Resolution alongside other programs. Furthermore, it is 
hard to have any confidence in the Department of Homeland Security’s (DHS’s) 
rulemaking process, which it seems has been at a standstill (both as it relates to 
EB-5 and otherwise) for some time.

Nevertheless, project developers and regional centers cannot ignore that 
changes to certain foundational aspects of the EB-5 program will happen, eventu-
ally. In such an atmosphere, regional centers and others who utilize EB-5 funding  
need to prepare for changes relating to transparency and regulatory consistency 
which may be made to the constantly maturing EB-5 program.

Now is the time for both regional centers and project developers to cre-
ate strategies for accommodating changes that may have to be made to EB-5 
investment opportunities. Some proposed changes have already been made 
public; others will be public soon. Developing a solid strategy with experienced 
immigration counsel before these changes occur is highly recommended.
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The proposed changes to the EB-5 program will re-
quire reconsideration of each investment opportunity or 
project. Please find below a brief summary of the an-
ticipated changes, as well as five things that regional 
centers and EB-5 project developers should consider 
as a result.

Changes to Targeted Employment Areas 
and the Minimum Investment Amount 

A significant shift will occur in the way Targeted Em-
ployment Areas (TEAs) are defined, altering the ability 
of an EB-5 project to offer TEA benefits. Some projects 
may be placed on the market with legitimate TEA sta-
tus, only to have the rules regarding TEAs change in the 
interim.

Additionally, the minimum investment required will 
increase. For investments made in TEAs, the minimum 
investment amount may rise to $1 million or more — 
however, there is speculation that it will only rise to 
$800,000.

Federal rulemaking procedures allow for DHS to 
publish these updates in the Federal Register, providing 
a 30-day notice period. Alternatively, lawmakers could 
take action before DHS does. 

Changes to how TEAs are defined and to the mini-
mum investment amounts are likely to facilitate the need 
for significant changes to investment contracts for EB-5 
financing. There are also proposals to limit the number 
of visas available for TEA projects, which would require 
additional strategizing.

What can EB-5 project developers and  
regional centers do now to prepare?

➡  Speak with your immigration and securities  
attorneys regarding how to inform your potential 
and existing investors of any changes in the TEA 
designations that may impact the deal or their im-
migration benefits. 

➡  Take steps to ensure that your investment con-
tracts contain the necessary legal disclosures 
and mechanisms to deal with any change to the  
minimum investment amount. In new offerings, 

utilize flexible provisions that will cover any new 
TEA rules and investment amounts.

➡  Once you know what EB-5 program changes 
will be made (and when the changes will go into  
effect), be sure to work with your immigration and 
securities attorneys to properly notify potential in-
vestors. Any potential investor who has already 
received a solicitation or offer to invest may have 
to be informed of the changes in writing. 

➡  To steer clear of any conflicts of interest, advise 
your investors to secure independent legal advice 
with regard to any regulatory or legal changes that 
may affect their ability to meet the requirement for 
the immigration benefits. 

➡  A significant change in the minimum invest-
ment amounts can have an impact on the entire 
structure of an investment opportunity. Get both  
securities and corporate counsel involved in the 
process as soon as possible — preferably, in ad-
vance of the changes taking effect. You may need 
to revise important documents, including: the pri-
vate placement offering memorandum, the busi-
ness plan, the econometric report, etc.

Changes to the EB-5 program are likely to come 
in 2017, and the SEC continues to focus enforcement  
efforts on the EB-5 industry. In this environment, it is ex-
tremely important to effectively handle the expectations 
of your investors. Clear and effective communication 
between you and your investors is essential to a smooth 
transition, once changes to the EB-5 program occur.

You must implement a strategy that ensures that all 
investment risks have been clearly disclosed to your 
investors, regional centers and EB-5 project devel-
opers. They may also want to review existing invest-
ment offerings to ensure that investment contracts can 
be revised by securities counsel in order to maintain  
current financing, despite significant alterations to the 
EB-5 program.

David Hirson & Partners, LLP, is an NES Financial Medallion 
Partner law firm providing a full range of legal services and spe-
cializing in the areas of business and investment immigration.


