
www.nesfinancial.com4

Reflections on EB-5  
Reform — Fall 2017
By Jeff Carr 



www.nesfinancial.com 5

Now that the nearly three-year effort to find a legis-
lative compromise for EB-5 program reform appears to 
finally be in the home stretch, some of the latest reform 
effort’s key features appear to be taking shape. While 
many of these key features appear to reflect a reason-
able degree of consensus among mainstream EB-5 
stakeholders, there obviously is no guarantee that these 
reforms will make it through to a passed-and-presiden-
tially-signed final legislative language. If the last three 
years of dry runs on EB-5 reform efforts have taught 
stakeholders anything, it is to expect the unexpected. 
Even so, the potential EB-5 reforms for this fall are de-
tailed below.

The investor’s minimum investment 
amount is going to increase  
substantially.

Virtually all stakeholders agree that there 
should and will be an increase in the minimum investment 
amount as part of any EB-5 reform. The program’s min-
imum investment amounts have been unchanged since 
the beginning of the program back in 1992. The only 
two questions to be resolved are how high the minimum 
investment amounts should increase and how much of 
a differential should exist between minimum investment 
amounts for investors participating in EB-5 projects that 
are located within Targeted Employment Areas (“TEAs”) 
and those which are not located within TEAs. TEAs cur-
rently qualify for a lower minimum investment amount 
for participating investors for projects located within ru-
ral areas and “high-unemployment” urban areas. There 
was significant stakeholder objection to the proposed 
minimum investment amounts that were included in the 
proposed regulations published earlier this year by the 
Department of Homeland Security (“DHS”). Those pro-
posed regulations would have increased the minimum 
investment amount to $1.35 million (up from the current 
$500,000 minimum) for projects in TEAs, and to $1.80 
million for all projects not located in TEAs (from the cur-
rent $1.0 million default minimum).

Legislatively, the minimum investment levels and 
TEA/non-TEA minimum investment amount differences 
vary among the dozen or so bills introduced by and/or 
being circulated among members of Congress. Sena-
tor Cornyn’s proposal, introduced back in May, includes 
new minimum investment amounts of $800,000 for 

TEA-located projects and $850,000 for projects in non-
TEA locations. It seems apparent that the proposed 
DHS regulations and Senator Cornyn’s proposal repre-
sent the “stakes in the ground” between which there 
may be a compromise. Current discussions seem to be 
circling around a roughly $100,000 TEA/non-TEA mini-
mum investment amount differential, with the level min-
imum investment amounts similarly settling in at around 
the $900,000–$1.25 million range. Such minimum in-
vestment amounts would effectively amount to a rough 
doubling of the minimum, versus what EB-5 investors 
are now paying, because more than 98% of projects 
raising foreign investment dollars in the EB-5 market-
place are located in TEA areas as currently defined.

TEAs for EB-5 projects are going to be 
the exception — not the norm, as they 
are now.

Nearly all reform proposals include a signif-
icant tightening in the rules. Both the DHS regulations 
and the legislative proposals seek to tighten rules for 
TEA designation — and therefore limit the ability of in-
vestors to qualify for the lower minimum investment 
amounts — unless the project is located in a rural area 
or distressed economic area. The DHS proposal would 
take the role of TEA designation away from the states 
and would place USCIS case officers in charge of TEA 
designation. The DHS proposal would allow sub-munic-
ipal areas such as census tracts to be joined togeth-
er (“spooled”) to create a TEA, but only for a limited 
number of contiguous tracts to the census tract that 
includes the project’s location.

The legislation proposed by Senator Cornyn simi-
larly limits TEA designation to distressed urban areas 
using criteria that mirror the eligibility requirements for 
a Department of the Treasury program called the “New 
Markets Tax Credit” program. Senator Cornyn’s legis-
lation also proposes to add economic distress criteria 
or population density limits to TEAs designated in rural 
areas. It proposes to allow areas that were once home 
to a U.S. military base, now closed, to qualify as TEAs 
as well.

According to some stakeholder analyses of the pro-
posed DHS regulations and the leading legislative pro-
posals, these proposals would significantly reduce the 
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number of projects that would qualify as being located 
in a TEA. For example, the proposed DHS regulations 
would reduce the number of past EB-5 projects that 
would have qualified as being located in a TEA by more 
than 90%. That means that TEA designation would be-
come the exception, rather than the rule (as it is today). 
TEA projects would instead likely represent less than 
10% of the total project deal flow — versus more than 
95% today. This would surely take some getting used 
to among issuers, service providers, and prospective 
investors as the EB-5 program moves into its new re-
formed status.

Projects in rural and/or distressed 
urban areas are going to receive new 
incentives.

For more than two years, one of the primary 
unresolved issues with respect to long-term EB-5 pro-
gram reform has been how to provide effective incen-
tives for projects located in rural areas and economically 
distressed urban areas. Providing enough inducement 
for projects in lesser-known rural locales, and for proj-
ects located in economically handicapped smaller cities 
outside of the country’s well-known metro areas, has 
been a challenge. While this would be a less significant 
obstacle to long-term EB-5 program reform if there were 
some form of relief to ease current program visa number 
limits, proposals to increase the number of available vi-
sas have not progressed.

At this critical point in EB-5 reform, it looks as though 
visa relief (e.g., via Senator Cornyn’s derivative relief 
proposal, a possible reinterpretation of per-country visa 
limits, and/or the ability to use historically unused EB-5 
program visas) remains unlikely. It increasingly looks as 
though alternative incentives such as visa set-asides for 
rural and distressed urban areas, in some form, may 
end up carrying the day.

It is going to require (and cost) a lot 
more to develop a project and/or oper-
ate a regional center under a reformed 
EB-5 program.

Among the more significant, but non-controversial, as-
pects of EB-5 reform is the broad stakeholder agree-
ment that operating requirements and procedures un-

der the program must be improved and tightened. The 
earlier days of the EB-5 program, during which these 
project development and regional center operating pro-
cedures and requirements were loose and unclear, will 
be over. The recent increases in USCIS filing fees, com-
bined with the proposed annual integrity fee for regional 
centers (which exists in most EB-5 reform proposals) 
and rising marketing fees charged by agents, mean 
that the EB-5 process through all EB-5 investors’ exit 
will become much more expensive for issuers and for  
regional centers sponsoring projects.

Moreover, the various enhanced integrity mea-
sures mean issuers and regional centers will have an 
increased workload, and have to put in place a wide 
variety of well-defined and developed monitoring and 
remediation systems to be able to comfortably affirm 
that their various projects and programs are in com-
pliance with the reformed EB-5 program’s enhanced 
requirements. Those systems will require additional re-
sources which will further narrow the EB-5 program’s 
cost-of-funds advantage vis-à-vis other alternative proj-
ect funding sources.

The race is on between a regulatory and 
a legislative solution. 

As noted above, the DHS earlier this year 
published proposed regulations to reform the 

EB-5 program which were not well received by many 
stakeholders in the industry. The DHS requested com-
ments, and the comment period closed in mid-April. 
Those comments are now under review, and could re-
sult in the publication of final program reform regulations 
(along with a date when they would become effective) if 
the Office of Management and Budget approves of the 
final regulations and does not require the DHS to ask for 
further comments and feedback.

If a legislative solution is passed and signed by the 
President prior to the final approval and effective date 
of the DHS regulations, then the legislative reforms will 
take effect. If the DHS regulations are finalized and take 
effect prior to a legislative reform solution, then the reg-
ulations will take effect — even if only for a relatively 
short period, assuming they are subsequently super-
seded by a final legislative package of EB-5 program re-
forms. While most stakeholders who care about stability 
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in the EB-5 program would prefer to have a legislative 
solution be implemented in advance of the DHS regu-
lations becoming effective, chances are that a legisla-
tive package of EB-5 reforms would still eventually be 
passed and enacted, and would then supersede any 
set of DHS regulations that may have already taken 
effect. While such a prospective period of EB-5 pro-
gram volatility, should that occur, would be less than 
desirable, a long-term program reauthorization — or 
perhaps even a permanent EB-5 program — and the 
reduction in program uncertainty that would provide 
would likely in the long run be worth any short-term 
setback in this regard.

With a crowded legislative agenda for Congress in 
the aftermath of Hurricane Harvey, it seems that EB-5 
program reform efforts continue to remain up in the air. 
With the clock ticking, Congress needs to continue 

to act to prevent even a temporary expiration of the 
EB-5 regional center program. At the same time, it 
would also be advantageous to reach consensus on 
common-sense reforms that will help to maximize the 
economic impact of the program for the U.S. economy.

The EB-5 program has a good record of attracting 
foreign direct investment and stimulating economic 
growth — including the creation of high-quality job op-
portunities — at little government expense. The imple-
mentation of common-sense reforms will remove the 
current uncertainty surrounding the EB-5 program so 
that it can fully realize its still-promising potential.

Jeff Carr is President and Senior Economist at Economic 
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EB-5 projects.


